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of trade, but only a proper exercise of independent discretion as to 
the parties with whom it will deal. United States v. Colgate & Co. 
(U. S. Sup. Ct., Oct. Term, 1918, No. 828, June 2nd, 1919). 

The court avoided a review of the principles involved in Dr. Miles' 
Medical Co. v. Park & Sons Co. (1911) 220 U. S. 373, 31 Sup. Ct. 
376, by adopting the construction placed on the indictment by the 
lower court, which was, that it merely charged a refusal to sell to 
price cutters. Since the court is bound by the lower court's inter- 
pretation of the indictment, a convenient ground for rendering judg- 
ment was thus presented. For a discussion of this case see 19 Colum- 
bia Law Eev. 149. 

Statutes — Forfeiture of Property — Innocence of Owner. — The 
defendant sent an employee to a distant town with an automobile to 
get some hardware, but the latter used it instead, without the defend- 
ant's knowledge or consent, in removing and concealing liquors with 
intent to defraud the United States of the tax thereon. A statute 
(Comp Stat. 1916, § 6352) provided for the forfeiture of all vehicles 
so used. Held, one judge dissenting, that the automobile was for- 
feited. United States v. Mincey (C. C. A., 5th Circuit 1918) 254 
Fed. 287. 

The unauthorized use of another's chattel by one lawfully in pos- 
session is as much a conversion of the chattel as a wrongful taking 
thereof; Perham v. Coney (1875) 117 Mass. 102; Woodman v. Hub- 
lard (1852) 25 N. H. 67; see Beach v. B. B. (1868) 37 N. Y. 457, 468; 
Swift v. Moseley (1838) 10 Yt. 208; and it has been generally held 
under the revenue statutes that the illegal use of converted goods 
and chattels does not subject the interest of the rightful owner to 
forfeiture; Peisch v. Ware (1808) 8 U. S. 347; United States v. 
1150y 2 Pounds of Celluloid (C. C. A. 1897) 82 Fed. 627; United 
States v. Two Hundred and Eight Bags (D. O. 1889) 37 Fed. 326; 
see Cargo ex Lady Essex (D. C. 1889) 39 Fed. 765, 767; nor, it would 
seem, do the unauthorized acts of an employee render his employer 
liable to a penalty thereunder. United States v. Halberstadt (D. C. 
1832) Fed. Cas. No. 15,276. While public policy dictates that neg- 
ligence in such cases shall be treated as equivalent to actual intent to 
defraud, see United States v. Two Barrels Whisky (0. C. A. 1899) 
96 Fed. 479 ; and, further, that a presumption of guilt shall be raised 
against a person whose property is actually engaged in an illegal 
occupation; United States v. One Still (U. S. C. C. 1867) 5 Blatch. 
403; this presumption may nevertheless be rebutted. See United 
States v. Two Barrels Whisky, supra. Since the proceedings are 
criminal in nature, Boyd v. United States (1886) 116 U. S. 616, it 
is necessary, according to the better-reasoned line of decisions, to 
find either intent to defraud or negligence, neither of which was here 
present. Six Hundred and Fifty-One Chests of Tea v. United States 
(C. C. 1826) Fed. Cas. No. 12,916; United States v. Two Hundred 
and Eight Bags, supra; see United States v. Curtis (D. 0. 1883) 16 
Fed. 184, 189. Hence it is submitted that the principal case is 
erroneously decided. 



